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Memorandum /?/
August 9, 2004,_Da:a-ﬂ’/

To: San Juan Agricultural Water Users Association Board
From: John Whipple, Staff Engineer, New Mexico Interstate Stream Commission
Subject: Concerns of the San Juan Agricultural Water Users Association regarding

the Proposed San Juan River Basin in New Mexico Navajo Nation Water
Rights Settlement Agreement, Dated July 9, 2004

The San Juan Agricultural Water Users Association seeks clarity as to whether or how
some of its concemns regarding the proposed San Juan River Basin in New Mexico
Navajo Nation Water Rights Settlement Agreement were addressed.

1. The Association desires protection of water rights adjudicated by the Echo Ditch
Decree, with waivers from the Navajo Nation that the Nation would not challenge the
decreed rights except on the basis of forfeiture for non-use after entry of the Decree.

The requested waivers were included in the revised proposed Settlement Agreement
dated July 9, 2004. Specifically, the Navajo Nation would agree to waive objections
to the priority dates and to the quantifications of irrigation rights adjudicated by the
Echo Ditch Decree; except, that the Nation may raise objections in the San Juan River
Adjudication relating to whether water rights acreage has been forfeited or abandoned
for non-use or other lawful cause since the time the rights were decreed.

2. The Association desires that the Hogback Irrigation Project diversion right have a
split priority: a 115 cfs diversion rate with a priority date of 1868, plus a 110 cfs
diversion rate with a priority date of 1909.

The priority date for the Hogback Project diversion remains 1868 in the revised
proposed Settlement Agreement. The Hogback Project rights are federal reserved
rights, and as such are not subject to historic use standards. The Project acreage of
8,830 acres included in the Settlement Agreement is all land reserved by the United
States in trust for the Navajo Nation in 1868, and the priority date for the rights to
irrigate the lands ties back to the date lands were reserved by the United States to
create a Navajo homeland. All the proposed water right acreage for the Project lies
within the existing service area of the Project canal system, is currently allotted to
members of the Navajo Nation for farming purposes, and is likely to be determined to
be practicably irrigable.

Non-Navajo municipal, industrial and irrigation users all expressed concerns over
risks of curtailment due to priority calls being implemented to satisfy the rights for
the Fruitland and Hogback irrigation projects at such times that the direct flow is not
sufficient to meet the demands of the direct-flow water rights. Further, both Navajo
and non-Navajo ditches on the San Juan River expressed a desire to receive benefits
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from Navajo Reservoir storage. However, avoiding administration of direct-flow and
stored water rights, or obtaining new contracts for water from the Navajo Reservoir
water supply over and above the proposed contract for the Navajo-Gallup Water
Supply Project, are not viable options.

A substantial solution to the concerns expressed is that the Navajo Nation under the
proposed Settlement Agreement would agree to use in any year up to 15,000 acre-feet
of its Navajo Indian Irrigation Project contract water from Navajo Reservoir to supply
uses under the Fruitland and Hogback irrigation projects as necessary to prevent or
delay priority calls. The amount of alternate water supply to be provided by the
Navajo Nation would be reduced in years that contract deliveries to the Navajo Indian
Irrigation Project are shorted because of shortage sharing between contractors. The
Navajo Nation would not request a priority call in any year to meet current demands
of the Fruitland and Hogback projects until the contract water is exhausted. For
purposes of water rights administration, this solution much of the time effectively
subordinates the senior 1868 priority rights for the Fruitland and Hogback irrigation
projects to the 1955 contract rights of the Navajo Indian Irrigation Project.

The Interstate Stream Commission staff estimates based on historic hydrology that
without the alternate water source provisions for the Fruitland and Hogback irrigation
projects, the administration of direct-flow rights and contract rights for stored water
in the San Juan River Basin in New Mexico would result in priority calls against
junior direct-flow uses for weeks to months at a time during approximately 46 years
out of every 100 years. The State Engineer has committed to such administration to
protect water rights. With the alternate water source provisions provided by the
Settlement Agreement, the risk of occurrence of shortages to direct-flow users would
be substantially reduced to about 4 years every 100 years. A summary of the
Commission’s evaluation of risk is attached. Those who benefit most from the
Navajo Nation’s agreement to supply Navajo Indian Irrigation Project water to the
Fruitland and Hogback projects in accordance with this agreement are those who have
the more junior rights on the San Juan River stream system because they are the ones
more vulnerable to the occurrence of curtailments in priority.

This solution provides non-Navajo direct-flow users on the San Juan and Animas
rivers with substantial protection against priority calls for the Fruitland and Hogback
projects, and provides them the benefits of stored water in Navajo Reservoir without a
contract and at no cost. By reducing potential priority calls that could ripple up the
San Juan, Animas and La Plata rivers, this solution also allows water supply
management issues on the three streams to more often be addressed locally.

Also, the Navajo Nation under the Settlement Agreement would agree that the annual
consumptive irrigation requirements and diversion requirements for the Fruitland and
Hogback irrigation projects would be limited to being determined on the same basis
as the non-Navajo irrigation rights adjudicated by the Echo Ditch Decree. The
maximum diversion rate for the Hogback Project was reduced to 221 cfs total to be
consistent with the one cfs per 40 acres diversion rates adjudicated to non-Navajo



irrigation ditches in the San Juan River Basin by the Echo Ditch Decree. The annual
diversion requirement for the Project was changed to reflect consistency with the
determinations of annual diversion requirements for non-Navajo irrigation ditches in
the report of Hydrographic Survey approved by the Echo Ditch Decree. These
agreements help protect direct-flow water rights in the San Juan River Basin. But, if
irrigation rights in the San Juan River Adjudication are determined using a
methodology that results in per-acre consumptive irrigation requirements and
diversion requirements that are different than those determined in the report of
hydrographic Survey approved by the Echo Ditch Decree, the diversion and depletion
rights of the Navajo Nation for the Fruitland and Hogback irrigation projects would
be increased accordingly for reasons of equity. Further, because a basin-wide
increase in irrigation water rights senior to the Secretary of the Interior’s right to store
water in Navajo Reservoir would add risk to the Navajo Reservoir water supply
contractors, including for uses under the Navajo Indian Irrigation Project contract
rights, the agreement of the Navajo Nation to use some of its Navajo Indian Irrigation
Project water on the Fruitland and Hogback projects as alternate water supply would
be nullified. The conditions for the alternate water source provisions for the Fruitland
and Hogback projects simply mirror the waivers that non-Navajo irrigation users in
the Basin sought to be included as part of the proposed Settlement Agreement.

The Navajo Nation under the proposed Settlement Agreement further would agree to
limit its water rights acreage under the Fruitland and Hogback irrigation projects to
existing farm acreage under the project service area, which totals 12,165 acres.
Without settlement, the Navajo Nation may claim additional acreage as part of a
practicably irrigable acreage claim. Subsection 11(c) of Public Law 87-483 makes
reference to expansion of the Fruitland and Hogback irrigation projects in an
aggregate amount of up to 11,000 acres, and the Congressional record refers to a total
acreage under both projects combined of 26,000 acres with expansion. Public Law
87-483 makes clear that the Navajo Nation did not waive its claims to waters
originating either above or below Navajo Dam for water to irrigate expanded projects.
Acreage under expanded projects would have reserved senior water rights, and as
such Public Law 87-483 exempts the water required to irrigate the expanded projects
from the requirement that water users must have a contract for the delivery of water
to which the United States is entitled that originates above Navajo Dam. A consultant
to the Navajo Nation more recently prepared an evaluation of potentially irrigable
lands within the Navajo Nation in the area near and between Shiprock and Four
Comers, and reportedly found about 37,000 acres of potentially irrigable land in New
Mexico over and above the 12,165 acres under the current service area of the
Fruitland and Hogback projects. It is not clear how many acres might be determined
by the Court in the San Juan River Adjudication to be practicably irrigable.

. The Association desires that a 1955 priority date be provided for the uses under the
Navajo-Gallup Water Supply Project, as opposed to a priority date of 1868
subordinated to 1955.



The priority date for the Navajo Nation uses in New Mexico under the Navajo-Gallup
Water Supply Project remains 1868 in the revised proposed Settlement Agreement.
The Navajo Nation’s rights under the Project for uses in New Mexico are being
treated as federal reserved rights because the Nation must have domestic water
supplies if the reservation is fulfill the purpose of being a permanent homeland for the
Navajo people. Still, the senior 1868 reserved priority for these uses would be
subordinated to the priority dates of permits held by the Secretary of the Interior for
water development in New Mexico consistent with Public Law 87-483, which from a
practical perspective addresses the concerns of non-Navajo users regarding possible
impacts that otherwise could result from quantifying large senior rights. Similarly,
the uses under the Navajo-Gallup Water Supply Project by the Jicarilla Apache
Nation, including a proposed lease of its Navajo Reservoir water supply contract
water to the City of Gallup, would be subordinated to the priority dates of the permits
held by the Secretary.

For purposes of water rights administration, the portion of the Navajo-Gallup Water
Supply Project demand that is served by diversions through the Navajo Indian
Irrigation Project facilities would be supplied out of Navajo Reservoir under State
Engineer File No. 2849 with a priority date of 1955. The Project demand that is
served by diversions from the San Juan River at the Public Service Company of New
Mexico diversion weir near Kirtland, including also the diversions for delivery to
Navajo Nation uses under the Project in Arizona, would be supplied first from inflow
to the San Juan River arising below Navajo Dam under State Engineer File No. 3215
with a priority date of 1968 to the extent inflow is available in priority, and would be
supplied second from water originating above Navajo Dam under File No. 2849 with
a priority date of 1955.

Under the Settlement Agreement, the Project uses in Arizona would be administered
as junior to water uses in New Mexico so as to not cause detriment to contractors in
New Mexico. The demand on the Navajo Reservoir water supply of the Arizona
portion of the Project would be shorted in its entirety in any year before allocating
shortages among the New Mexico uses of water from that supply.
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